
   

Antitrust Enforcement Needed to Stop Cisco’s Abuse of Copyright to Protect Monopoly and 
Attack Innovation 

 

I. Introduction  

Cisco has embarked on an illegal campaign to maintain its monopoly position in the critically 
important market for Ethernet switches—devices that connect computers, servers, printers, and other 
equipment into computer networks.  At the heart of Cisco’s scheme is its reversal of its declared 
position that the commands that a user types into a networking switch to configure it are free for the 
industry to use.  For years, Cisco has promoted these commands as “industry standard,” enticing 
customers to use them and leading competing vendors to incorporate them into their own networking 
devices.  Faced with mounting competition from an innovative competitor, Arista Networks Inc. 
(“Arista”), Cisco reversed its position and subsequently claimed exclusive rights in these commands 
to close off access to them, in an effort to foreclose competitors and lock customers into using 
Cisco’s products.  Cisco’s tactics should alarm technologists, software developers, and all those 
concerned with innovation and technology policy.  Arista recently filed antitrust counterclaims to 
forestall this serious threat to competition.  As set forth in detail in Arista’s pleadings and 
summarized below, “Cisco, realizing that it is being out-competed and out-innovated by a far smaller 
competitor, has resorted to a scheme of anticompetitive conduct to retain its monopoly.”1  

Cisco’s conduct violates the antitrust laws.  If allowed to stand, Cisco’s unlawful conduct will 
limit consumer choice, raise prices, and impair critical innovation in the technology sector.   

II. Cisco Is Responding to the First Real Threat to Its Historic Dominance of the 
Critical Ethernet Switching Market 

Switches are critical to the Internet and the economy as a whole.  They connect computers and 
other devices together into computer networks, and allow them to share information and allocate 
resources efficiently.  Together with the routers that connect switched networks to the Internet, 
switches are critical components of modern communications.  As Cisco itself has explained, 
“switches and routers are the building blocks for all business communications, from data to voice 
and video to wireless access.”  

Cisco has been the dominant firm in the Ethernet switching market for many years.  Since at 
least the early 2000s, Cisco has maintained a monopoly in network switches, with a market share 
usually exceeding 65% (and often above 70%), with no competitor ever achieving more than an 11% 
share (and only one above 4%).  Cisco itself recently claimed an “80% share of the network installed 

                                                

1 Arista Networks, Inc. v. Cisco Systems, Inc., Case No. 5:14-cv-5344, Counterclaim, paragraph 3 (January 25, 2016). 
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base.”2  Analysts have referred to the competitive landscape in the Ethernet switch space as “Cisco 
and the seven dwarfs.”  

Today, however, Cisco’s monopoly in Ethernet switches is at risk in the key segment for high-
speed Ethernet switches used in data centers that drive cloud computing.  Arista, which was founded 
in 2004 and released its first product in 2008, “has pioneered a revolutionary approach to scalable, 
high-speed Ethernet switches that today are being used to power, for instance, high-tech companies, 
financial services companies, and government agencies responsible for data-intensive services such 
as weather forecasting.”3  Because of Arista’s innovations, during the period from 2011 to 2014, 
Cisco has seen its market share in high-speed Ethernet switches shrink from 73% to 66%, while 
Arista’s market share has grown from 3% to 9%.  Despite investing hundreds of millions of dollars 
in “Arista killers”,4 Cisco has been unable to slow Arista’s gains in the marketplace. 

Now, Cisco has commenced an illegal campaign to preserve its longstanding switch monopoly 
and thwart competitive innovation in this crucial market.  Cisco’s strategy seeks to turn customers’ 
investments in the management of their own networks into a trap that prevents them from purchasing 
competing switches.  It does so, in part, by reversing its long-standing policy that widely-adopted 
network-device commands are industry standard, claiming instead that they are proprietary.  
Thwarting competition from Arista is the obvious goal of Cisco’s effort, but its impact could be far 
broader.  If permitted to succeed, Cisco’s campaign threatens to harm not only its competitors, but 
also its customers and Internet users, who depend upon competition so that modern networks can be 
as innovative and cost-efficient as possible.  Critically, if allowed to stand, the precedent set by 
Cisco’s campaign could threaten longstanding industry customs and precedents for how software is 
developed. 

III. Over the Years, Customers and Vendors, With Cisco’s Encouragement, Have 
Grown to Rely on an Industry Standard Command Line Interface 

As is common with networking devices, customers operate Ethernet switches using a “command 
line interface” or “CLI.”  A CLI provides a prompt where users can type text commands and it then 
interprets those commands to invoke specific device functions.  Many readers will be familiar with 
CLIs from using the Microsoft operating system MS-DOS or one of the many variants of UNIX.  
Although vendors eventually added user-friendly “graphical” interfaces (involving pull-down menus 
and the like) to these PC and server operating systems, networking devices like switches and routers 

                                                
2 ACI Security – Open, Consistent, for Everyone (October 9, 2015), available at 

http://blogs.cisco.com/datacenter/aci-security-open-consistent-for-everyone 
3 Arista Networks, Inc. v. Cisco Systems, Inc., Case No. 5:14-cv-5344, Counterclaim, paragraph 18 (January 25, 

2016). 
4 For example, in 2012 Cisco invested over $100 million in a start-up launched by Cisco engineers, called Insieme 

Networks, to create what Cisco described as an “Arista killer” line of products.  Insieme was folded back into Cisco in 
2013 for more than $800 million.   
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remain complicated enough to require CLIs as their primary means of operation.  Thus, the network 
engineers who use these devices must learn a wide range of text-based CLI commands as part of 
their training.  Given the number and complexity of functions in a high-end switch or router, a 
network engineer may invest hundreds or thousands of hours learning the CLI commands used to 
configure such a device. 

CLIs existed long before Cisco was founded; and when Cisco developed its first switches, it 
incorporated commands and syntax from pre-existing CLIs.  Arista observed in its counterclaim that 
“before Cisco was even in existence, users already grew accustomed to using CLI commands so that 
one did not have to re-learn them each time they employed the same function on another platform.”5  
The reason was simple: learning a set of CLI commands is not a simple undertaking, and Cisco had a 
strong incentive to draw on command syntax and terminology engineers already knew.   

Cisco also recognized the marketing value of positioning its CLI as the “industry standard.”  In 
the absence of an industry-standard CLI, actual and potential customers would be faced with the 
difficult choice of either learning different command languages for different vendors’ networking 
devices, or having to select a single vendor to address all of their switching requirements and risk 
long-term lock-in on a single vendor (because switches last for several years, customers typically 
purchase switches incrementally in expanding their data centers over time).6  Because neither of 
these options (high learning costs or long-term single-vendor lock-in) would have been attractive to 
customers, the natural tendency would have been for the industry to adopt a CLI through a formal 
standard-setting process. Rather than letting the industry settle on a standardized CLI that it didn’t 
control, Cisco advanced its own as an “industry standard” thus obviating the need for such a 
standard-setting process. 

And so, over the years, Cisco marketed its CLI as the “industry standard CLI.”  This assured 
customers that they could “undertake significant investment in CLI by writing scripts using CLI 
commands, train[] their network engineers in CLI commands, and hir[e] network engineers 
principally trained in CLI commands, while remaining free to purchase the Ethernet switches that 
best suited their needs from different vendors.”7  As an example, Cisco touted in its worldwide 
marketing materials that its products implement “industry standard” commands thereby offering 
customers the benefit of “enhanced end-to-end manageability.”  Similarly, Cisco advertises that it 
uses “industry-standard management interfaces including modular command-line interface (CLI).”  

                                                
5 Arista Networks, Inc. v. Cisco Systems, Inc., Case No. 5:14-cv-5344, Counterclaim, paragraph 70 (January 25, 

2016). 
6 “For example, it took approximately 15 years for customers to widely deploy 10+ Gigabit Ethernet switches to 

replace 1 Gigabit Ethernet switches.  These circumstances mean that competitors have limited opportunities to take or 
significantly expand their market share.” Arista Networks, Inc. v. Cisco Systems, Inc., Case No. 5:14-cv-5344, 
Counterclaim, paragraph 60 (January 25, 2016). 

7 Arista Networks, Inc. v. Cisco Systems, Inc., Case No. 5:14-cv-5344, Counterclaim, paragraph 26 (January 25, 
2016). 
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Cisco has even highlighted that customer familiarity has led to widespread adoption of these 
industry-standard CLI commands by multiple vendors.  These assurances were important to actual 
and potential customers because switches can last for ten years or more, and most customers 
purchase switches incrementally over time.   

As a result of Cisco’s conduct, competitors adopted the “industry standard” CLI to control their 
switches.  Over the years, numerous market entrants followed Cisco’s lead and incorporated CLI 
commands similar to Cisco’s into their networking software.  Over the last decade, virtually every 
other major switch vendor—including Dell, HP, IBM, Juniper, and Brocade—have adopted core 
industry-standard CLI commands into their own networking products.  This has allowed customers 
to incorporate networking devices from multiple vendors into their networks without having to learn 
an entirely new CLI for each new vendor.  And for many customers, having an industry standard 
CLI was a requirement because those customers had invested in employee training and had written 
scripts that only worked in conjunction with that CLI.  

In addition, by describing its CLI as an “industry standard,” Cisco discouraged its rivals and 
customers from submitting the CLI to a formal standard-setting body.  Indeed, Cisco has made 
submissions to a standard-setting body, called the Internet Engineering Task Force (IETF), that treat 
CLI commands as though they are in the public domain.  For example, as early as 1999, in an IETF 
“tutorial,” Cisco used the CLI command “route-map” as an illustration of how one would properly 
use Routing Policy Specification Language (RPSL).8   

Cisco was fully aware of this dynamic long before Arista released its first product in 2008.  In 
the background discussion for a patent application it submitted in 2005, Cisco acknowledged the 
lock-in effect for its CLI.  With respect to customers, Cisco noted that “many consumers have 
invested heavily in IOS CLI support, developing complicated scripts to handle various configuration 
and access needs.”9   

In this same application, Cisco recognized that it was not just consumers who had made “heavy” 
investments in Cisco’s CLI.  The background statement recognized that “many companies now 
strive to support some variation on IOS CLI in their routing systems.”10  These networking 
companies, who had developed “some variation on IOS CLI” for their own devices, in reliance on 
Cisco’s representations, were thus unwittingly fortifying Cisco’s strategy to create the industry’s 
lock-in to Cisco’s CLI. 

This strategy would continue for nearly another decade and help maintain and extend Cisco’s 
dominance of the market.  Cisco’s policy changed, however, in 2014, when Arista’s innovative 

                                                
8 Cisco now claims “route-map” as part of its intellectual property after the industry had been told to use it for at 

least 16 years.  Complaint, Cisco v. Arista, Case 3:14-cv-05344-JSC, Exhibit 1, p. 6 (Dec. 5, 2014).  
9 Method and System of Receiving and Translating CLI Command Data Within a Routing System, U.S. Patent No. 

7,953,886 (filed July 8, 2005). 
10 Id. 
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products and resulting commercial success persuaded Cisco that it was time to execute an about-face 
on its prior “industry standard” representations.  Contradicting its long-standing policy, Cisco’s 
General Counsel claimed in an online blog that “[t]he patented and copyrighted features and 
implementations [of CLI] being used by Arista are not industry standards.”  As Arista makes clear in 
its counterclaim, “Although Arista built its own Extensible Operating System (“EOS”) from the 
ground up, Cisco now claims that Arista’s ability simply to understand CLI commands entered by 
Ethernet switch customers, including high-speed Ethernet switch customers, infringes its 
copyright.”11  This is in marked contrast to previous Cisco statements that Ethernet switch products 
utilized “industry-standard management interfaces, including a modular command-line interface 
(CLI), Simple Network Management Protocol (SNMP), and native Extensible Markup Language 
(XML) interfaces.”  Thus, any customer who uses CLI commands that Cisco previously described as 
“industry standards” is now at risk of facing the need either to rewrite its scripts and retrain its 
engineers, or buy all its networking equipment from Cisco. 

Arista intends to vigorously defend against Cisco’s copyright claims.  The immediate impact of 
Cisco’s copyright ambush, however, is being felt by customers and prospective purchasers of 
network switches, since Cisco has effectively put current and prospective customers who use CLI on 
notice that they risk having to retrain their employees and rewrite their scripts if they purchase new 
switches from industry-standard CLI-using vendors other than Cisco.  This effectively imposes a 
large and inefficient tax on customers’ ability to choose between Cisco switches and the new 
innovative products offered by its competitors.  

IV.  Cisco’s Actions Violate the Antitrust Laws 

The sudden assertion that its CLI is proprietary after a decade of promoting it as the industry-
standard is anticompetitive and violates the antitrust laws. 

The anticompetitive effects of strategies like the one Cisco has followed were well summarized 
by former Deputy Assistant Attorney General and current University of California, Berkeley 
Professor Carl Shapiro when he testified before the Antitrust Modernization Commission: 

The most troublesome cases arise when the dominant firm appears to be following a 
strategy of “open early, closed late.”  For example, in a network industry, a firm 
might obtain a dominant position based in part on certain “open” policies that induce 
reliance by complementary firms, and then later exploit that position by offering less 
favorable interconnection terms or by refusing to interconnect with them altogether.  
Indeed, it is very common in the computer industry for firms controlling “platforms” 
to welcome suppliers of complementary products, even those offering products that 
are directly competitive with products offered by the firm controlling the platform. 
Indeed, such “openness” can be crucial for a platform to become successful in the 

                                                
11 Arista Networks, Inc. v. Cisco Systems, Inc., Case No. 5:14-cv-5344, Counterclaim, paragraph 31 (January 25, 

2016). 
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first place.  But therein lies the danger:  that a firm will employ an open policy in 
order to gain dominance and then impose less favorable interconnection terms once 
dominance has been achieved . . . When the effects of opportunism are market-wide, 
antitrust concerns arise.12 

The “opportunism” described by Professor Shapiro arises from the fact that the dominant firm 
does not warn in advance that the platform will subsequently be closed.  Instead, the industry is 
surprised when the dominant firm closes the platform at some point after lock-in has occurred.  In 
other words, the dominant firm opens the equivalent of the Eagles’ “Hotel California”:  customers 
can check in anytime they want (and in so doing help make the firm dominant), and only later 
discover that they can never leave.13 

Precisely this kind of “open early, closed late” conduct was condemned by the Supreme Court in 
Eastman Kodak Co. v. Image Technical Services, Inc.14 There, the Supreme Court reversed summary 
judgment for Kodak under Section 2 of the Sherman Act, based on Kodak’s change in policy 
whereby it no longer supplied replacement parts to independent copier service firms.  The 
anticompetitive consequences of this lock-in effect were explained in an article cited by the Federal 
Trade Commission: 

Because Kodak had previously supplied parts to independent copier service firms, 
customers purchasing (or entering into long-term leases for) Kodak copiers 
understood that lower-cost independent service would be available, and this served as 
an inducement to purchase (or lease) Kodak copiers in the first instance. The initial 
policy thus induced customers to lock themselves into a long-term commitment 
(through sunk purchase costs or lease commitments), allowing Kodak to charge 
supracompetitive prices by changing its policy later on. As Judge Easterbrook 
subsequently explained, “That change had the potential to raise the total cost of 

                                                
12 Testimony of Carl Shapiro, Antitrust Modernization Commission, Exclusionary Conduct 15-16 (Sept. 29, 2005) 

(internal citation omitted); see also Steven C. Salop, The First Principles Approach to Antitrust, Kodak, and Antitrust at 
the Millennium, 68 ANTITRUST L.J. 187, 191-94 (2000); Carl Shapiro, Aftermarkets and Consumer Welfare: Making 
Sense of Kodak, 63 ANTITRUST L.J. 483, 488-92 (1995). 

13 Other prominent commentators have warned about the anticompetitive consequences of allowing dominant firms 
to assert copyright claims in industry standards to thwart innovative competitors.  See, e.g., Randal C. Picker, 
Competition and Privacy in Web 2.0 and the Cloud, 103 Nw. U. L. Rev. Colloquy 1, 8 (2008), available at 
http://www.law.northwestern.edu/lawreview/colloquy/2008/25/, (arguing that “law matters for switching costs and 
portability. Sometimes that law will be copyright law . . .  Other times it will be antitrust…”); see also Philip J. Weiser, 
The Internet, Innovation, and Intellectual Property Policy, 103 Colum. L. Rev. 534, 604-08 (2003). 

14 504 U.S. 451, 482-85 (1992). 



 7 

copier-plus-service above the competitive level – and . . . above the price that Kodak 
could have charged had it followed a closed-service model from the outset.”15 

Similarly, the FTC challenged this kind of open early, closed late exploitation of interfaces in the 
Intel case:  

Manufacturers of complementary products, such as GPUs, rely on open interfaces 
(e.g., busses, connections, and related programming) between the CPU and the 
chipset, and between the chipset and the GPU.  Intel dictates the interoperability of 
these interfaces, because it has monopoly power over the relevant CPUs.  These 
interfaces are essential for such complementary products to be used in a computer.  
For many years, Intel allowed unhindered accessibility to these interfaces and 
encouraged others to become reliant on that accessibility.  However, after Nvidia, 
Via, AMD, OEMs, and consumers became dependent on the Intel-controlled 
interfaces, recently Intel has selectively cut off or hindered accessibility to enhance or 
obtain monopoly power in the relevant markets.16  

Here, as in Kodak and Intel, Cisco is similarly attempting to turn customers’ own investments 
against them by seeking to turn an industry standard set of commonly used text commands into a 
proprietary monopoly insulated from competition for as long as customers use these standard  CLI 
commands.  Cisco’s “open first, closed later” change in position on CLI has the plain purpose to 
maintain and further expand Cisco’s switch monopoly.  Cisco’s change in policy (1) creates high 
barriers to entry and competitive switching, (2) increases customer costs, and (3) decreases market 
output and innovation.  These are the hallmarks of harm to competition and consumers. 

In economic terms, Cisco’s conduct unavoidably results in deadweight loss to customers and the 
loss of innovation that otherwise would have occurred with competition.  Namely, Cisco will 
effectively be able to raise its prices above competitive levels to capture the added cost of training 
customers’ engineers to implement different commands for high-speed switch network operating 
systems.  Perhaps more devastating, Cisco can delay, if not avoid entirely, the technological 
innovation that would be necessary for it to compete on the merits.   

The fact that Cisco has chosen to use the copyright laws as the vehicle to achieve this 
anticompetitive effect does not immunize it from antitrust scrutiny.  As the United States Court of 
Appeals for the D.C. Circuit said in United States v. Microsoft: 

Microsoft argues that the license restrictions are legally justified because, in imposing 
them, Microsoft is simply “exercising its rights as the holder of valid copyrights.”  

                                                
15 Susan A. Creighton & Jonathan M. Jacobson, Twenty-Five Years of Access Denials, ANTITRUST, Vol. 27, Fall 

2012, at 50, 52-53. 
16 In the Matter of Intel Corp., FTC Docket No. 9341, Complaint ¶¶ 80-81 (Dec. 16, 2009) (emphasis added), 

available at https://www.ftc.gov/sites/default/files/documents/cases/091216intelcmpt.pdf.  



 8 

Microsoft also argues that the licenses “do not unduly restrict the opportunities of 
Netscape to distribute Navigator in any event.”  Microsoft's primary copyright 
argument borders upon the frivolous. The company claims an absolute and unfettered 
right to use its intellectual property as it wishes: “[I]f intellectual property rights 
have been lawfully acquired,” it says, then “their subsequent exercise cannot give 
rise to antitrust liability.”  That is no more correct than the proposition that use of 
one's personal property, such as a baseball bat, cannot give rise to tort liability. As 
the Federal Circuit succinctly stated: “Intellectual property rights do not confer a 
privilege to violate the antitrust laws.”17 

In sum, all of these decisions involve variants on the economic problem that Professor Shapiro 
described – the abuse by a dominant firm of an industry standard, in part through IP claims, to thwart 
competition.  Such abuse clearly has been, and should be, prohibited under the antitrust laws. 

V. Because of Its Long Duration, Abusive Copyright Claims Raise Particularly Serious 
Opportunities for Anticompetitive Exclusion and Suppression of Innovation 

Use of “open first, closed later” copyright treachery in this manner to buttress market power runs 
the risk of extending “patent-like” foreclosure of competition for copyright’s far longer duration. 
There are at least three core reasons why Cisco’s attempted misuse of copyright would have even 
more damning consequences for technological innovation than similar opportunistic assertions of 
patents:  

First, copyrights last far longer than patent rights, for periods ranging up to 120 years.18   

Here Cisco has been promoting its CLI as a “de facto industry standard” for at least a decade.  
Unlike patents, which have a limited life, U.S. copyrights now last for up to a century or more.  As a 
result, Cisco could afford to lie in wait, promoting its “industry standard” set of commands until a 
commercial threat arose. Further exacerbating this difference is the fact that, for patents, even if the 
patent holder is successful in patenting follow-on modifications and improvements, the core 
invention will fall into the public domain at the end of the initial patent term (a challenge that 
branded drug firms, for example, have faced, giving rise to conduct with which the Commission’s 
health care division is very familiar).  Copyrights to user interfaces, by comparison, work the other 
way:  each modification enables the copyright holder potentially to restart the clock for the entire 
interface. In other words, customers will be locked in for decades. 

Second, copyright relieves the dominant firm of the need to invest in improved technology.  In 
applying for a patent, the applicant must show that the alleged invention is “novel, useful and non-

                                                
17 253 F.3d 34, 62-63 (D.C. Cir. 2001) (emphasis added) (internal citations omitted). 
18 The Copyright Act of 1976, as amended in 1998, provides for a copyright duration of 95 years from first 

publication or 120 years from creation, for anonymous works made for hire since 1976.  17 U.S.C. §§ 101 – 810. If the 
author becomes known in the Copyright office records, the duration is the author’s life plus 70 years. Id. 
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obvious.”  Moreover, with the creation of the Patent and Trial and Appeal Board in 2012, issued 
patents may be subjected to further review, providing some check on abusive claims.  Copyright, by 
contrast, is not subject to such independent review.19 

Third, copyright claims enable dominant firms easily to leverage users’ investments rather than 
their own. In Lotus v. Borland, for example, the court considered a copyright claim involving 
opportunism similar to Cisco’s.  In that case, Lotus’ user interface, like Cisco’s, had become the de 
facto industry standard.20 In his concurrence, Judge Boudin noted that the inventiveness of the firm’s 
user interface can be exceedingly modest or even non-existent, because it is the user’s investment 
over time that creates the lock-in, not the firm’s development of a substantial improvement: 

Requests for the protection of computer menus present the concern with 
fencing off access to the commons in an acute form. A new menu may be 
a creative work, but over time its importance may come to reside more in 
the investment that has been made by users in learning the menu and in 
building their own mini-programs — macros — in reliance upon the menu. 
Better typewriter keyboard layouts may exist, but the familiar QWERTY 
keyboard dominates the market because that is what everyone has learned 
to use. The QWERTY keyboard is nothing other than a menu of letters.21 

Similarly, “if an engineer wanted to set the time on an Ethernet switch in her data center, she 
would type the command ‘clock set’ followed by the time desired.  An alternate command – such as 
‘clock time’ – could perform this this function, but the fact that network engineers have been typing 
‘clock set’ for decades makes it valuable to the industry as a standard.”22  In sum, the ease of 
obtaining a copyright (as compared to a patent), combined with its exceedingly long duration and 
potential preclusive effect, argue for the strictest antitrust scrutiny of “open first, close later” 
copyright claims to forestall competition. 

VI. Cisco’s Conduct Is Inconsistent with Longstanding Practices in Software 
Development 

Cisco’s actions, if allowed to stand, threaten not only competition in critically important network 
switches, but also long-used practices in software development generally.  Just as Cisco itself did 
with commonly used command words, software developers often use the same commands to invoke 

                                                
19 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361-64 (1991). 

20 Lotus Dev. Corp. v. Borland Int’l, Inc., 49 F.3d 807, 821 (1st Cir. 1995) (Boudin, J., concurring) (“Apparently, for 
a period Lotus 1-2-3 has had such sway in the market that it has represented the de facto standard for electronic 
spreadsheet commands.”). 

21 Id. at 819-20 (emphasis in original) (internal citation omitted). 
22 Arista Networks, Inc. v. Cisco Systems, Inc., Case No. 5:14-cv-5344, Counterclaim, paragraph 67 (January 25, 

2016). 
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similar operations so that potential customers can quickly learn and use different software. The 
copyright laws have been construed to permit this practice.23  

In many respects, Cisco’s copyright claims are more aggressive than those at issue in Oracle 
America Inc. v. Google, Inc.24  There, Google had incorporated several application programming 
interfaces (“APIs”) in the Java programming language.  Here, there is no allegation that Arista 
incorporated a single line of Cisco’s source code or even referenced Cisco’s source code during 
development.  Rather, the gravamen of Cisco’s copyright claim is that Arista’s products accept some 
of the same industry-standard CLI commands as Cisco’s products. 

Cisco’s invocation of copyright after promoting its “industry standard” CLI into market 
dominance threatens to terminate an important and often-used path of software development: 

• In the 1980s, Compaq developed a BIOS that allowed software developers to use 
commands used with then-leading IBM BIOS, spurring the development of the PC-
compatible computing industry.25 

• By the 1990s, Borland included the Lotus menu command hierarchy in its programs, 
not because of any innovative benefit developed by Lotus, but “so that spreadsheet 
users who were already familiar with Lotus 1-2-3 would be able to switch to the 
Borland programs without having to learn new commands or rewrite their Lotus 
macros.”26   

• Similarly, software vendor Connectix was permitted to reverse-engineer the BIOS 
associated with Sony’s PlayStation so that gamers who bought Connectix’s software 
could play Sony PlayStation games on their PC.27   

In observation of this decades-long trend, the amici curiae computer scientists in Google, Inc. v. 
Oracle America Inc.28 noted:   

When programmers can freely reimplement or reverse engineer an API without 
obtaining a costly license or risking a lawsuit, they can create compatible software 
that the interface’s original creator might never have envisioned or had the resources 
to develop.  Moreover, compatible APIs help enable people to switch platforms and 
services freely, and to find software that meets their needs regardless of what browser 

                                                
23 Id. at 821, aff'd by an equally divided Court, 516 U.S. 233 (1996). 
24 750 F. 3d 1339, 1347-48 (Fed. Cir. 2014).  
25 See Rod Canion, Open: How Compaq Ended IBM's PC Domination and Helped Invent Modern Computing (2013). 
26 Lotus, 49 F.3d at 810. 
27 Sony Computer Entm’t, Inc. v. Connectix Corp., 203 F.3d 596, 599-600 (9th Cir. 2000). 
28 Petition for Writ of Certiorari, No. 14-410 (Oct. 6, 2014). 
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or operating system they use. Without the compatibility enabled by the open nature of 
APIs, consumers could be forced to leave their data and programs behind when they 
switch to a new service.29   

Manufacturers and users of switches have for many years—until Cisco’s recent about-face—
been operating on the premise that Cisco’s CLI was, as Cisco repeatedly touted, the “industry 
standard.”  Vendors implemented the industry-standard CLI in their products, and customers 
invested in the training and deployment of products using that CLI relying on the belief that they 
were working with an open standard.  If Cisco is now allowed to close this platform, it will 
accomplish exactly what the Lotus court said was unacceptable:    

If Lotus is granted a monopoly on this pattern, users who have learned the command 
structure of Lotus 1-2-3 or devised their own macros are locked into Lotus, just as a 
typist who has learned the QWERTY keyboard would be the captive of anyone who 
had a monopoly on the production of such a keyboard. . . . So long as Lotus is the 
superior spreadsheet – either in quality or in price – there may be nothing wrong with 
this advantage.  But if a better spreadsheet comes along, it is hard to see why 
customers who have learned the Lotus menu and devised macros for it should remain 
captives of Lotus because of an investment in learning made by the users and not by 
Lotus.30  

VII. Conclusion 

Cisco’s dramatic policy reversal over commonly used “industry standard” text commands in its 
CLI to exploit customer lock-in threatens to entrench its network switch monopoly, preclude 
competing innovations and commonly used methods of software development, and impose higher 
prices and significant deadweight losses on customers.  This conduct must be stopped under the 
antitrust laws.   

 

                                                
29 Id., Brief of Amici Curiae Computer Scientists in Support of Petitioner, pg. 3 (Nov. 7, 2014).  See also Picker, 

supra, n. 6, and Weiser, supra, n. 6, warning of the potentially anticompetitive effects of overbroad IP claims by 
dominant firms asserting ownership of industry standards. 

30 Lotus, 49 F.3d at 821 (emphasis added). 


